HOA Concerns in Contracting with Vendors

Understanding how to Protect the Interests of the HOA and its Members
vendor’s employees. Accordingly, as fiduciaries, the HOA’s Board
of Directors must be diligent in ensuring that a potential vendor is
properly licensed, bonded and insured. HOAs and community
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Introduction
Every Homeowners Association (HOA) will at some point hire a
vendor to perform certain tasks on behalf of the HOA, or to furnish
services to the HOA and its members. In doing so, a HOA may be
exposed to liability brought about by vendor actions and/or the
terms of the vendor contracts.

Because such liability may

substantially impact the financial interests of the HOA and its
members, HOA Boards of Directors and community managers
must understand how to properly protect the HOA when hiring a
vendor. This resource addresses three issues that are key to doing
so: (1) the necessity for hiring properly licensed, bonded and
insured vendors, (2) the employment status of a vendor as an

Employment Status: “Independent Contractor” or “Employee”

“independent contractor” or an “employee” of the HOA, and (3)

The “independent contractor” versus the “employee” status of a

the importance of having proposed vendor contracts reviewed

vendor significantly impacts the HOA’s obligations and liabilities in

by legal counsel prior to execution.

hiring the vendor. In addition to avoiding such issues as paying
payroll taxes, workers’ compensation insurance and IRS reporting

Licensed, Bonded and Insured Vendors

requirements, when a vendor is deemed to be the HOA’s
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the vendor’s work. This is because the HOA is deemed to have
control over only the result of the vendor’s work, not “the means
by which such result is accomplished.” Ca. Labor Code § 3353.
HOAs should thus include provisions in their vendor contracts
explicitly designating the vendor as an independent contractor

or uninsured vendor also subjects itself to potential liability for

of the HOA. So long as the HOA retains only “a broad general

unpaid wage or worker’s compensation claims brought by the

power of supervision and control as to the results of the work to
…Continued on Page 2

insure satisfactory performance of the independent contract

Situations where HOAs suffer financial loss by not having vendor

…including the right to inspect, the right to stop the work, the right

contracts reviewed by legal counsel are often the result

to make suggestions or recommendations about the details of

exculpatory clauses contained in the vendor contracts (e.g.

the work, and the right to prescribe alterations or deviations in the

indemnification and/or “hold harmless” provisions) as well as the
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provisions. Legal review of vendor contracts also ensures that the
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employment status of the vendor to an employee of the HOA.
Additional factors used to evaluate a vendor’s employment

Summary

status can be found in I.R.S. Publication 1179.

Despite how simple the process may seem to select and hire a
vendor, HOA Boards and community managers should recognize
the HOA’s potential exposure to liability should a problem arise.
Appropriate steps must be taken to ensure that the interests of
the HOA and its members are protected. At a minimum, these
steps

include

(1)

verification

that

vendors

are

properly

licensed/bonded/insured, (2) obtaining written vendor contracts,
and (3) ensuring that such contracts are reviewed by the HOA’s
legal counsel prior to execution.

This resource is available for download from our website’s library,
located at http://www.tinnellylaw.com/library.html
Written Vendor Contracts Reviewed by Legal Counsel
A written vendor contract, reviewed by legal counsel, is a
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how the smallest jobs can turn into the largest problems where
HOAs short-cut the process by not having a written vendor
contract, or by executing a vendor contract without first having it
reviewed by the HOA’s legal counsel.

In general, a written

vendor contract is paramount to establishing:
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(1) the scope of the work to be performed by the vendor,
(2) the timeline with which the work must be performed,
(3) the price to be paid for the work,
(4) how the contract may be terminated and by whom,
(5) the methods of payment,
(6) how breaches of the contract will be addressed,
(7) any warrantees concerning the work to be performed,
(8) the employment status of the vendor, and
(9) indemnification of the HOA for any damages brought
about by the vendor during the course of work.
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